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DEBORAH A. BATTS, United States District Judge.

The superseding indictment in this case contains ten counts
relating to the stabbing of a correctional officer on Novenber 1,
2000, including conspiracy to escape and attenpted escape,
conspiracy to take hostages and attenpted hostage-t aki ng,
conspiracy to conmt nurder and attenpted nmurder, assault, and
weapon possessi on.

The Def endant now noves for the followng relief: (1) a
change of venue, pursuant to the Fifth and Sixth Amendnents of the
Constitution and Rule 21(a) of the Federal Rules of Crim nal
Procedure; (2) preclusion of a photograph of the stabbing victinis
face pursuant to Federal Rule of Evidence 403 and adm ssion of only
one of three other photographs of the victimon the basis that they
are needl essly cumul ative; and (3) preclusion of testinony

regarding latent fingerprints, pursuant to Fed.R Evid. 702.



l. BACKGROUND

On February 22, 2001, Salimnoved for a change of venue
based upon the prejudicial effect of the publicity generated by
press reports of the Enbassy Bonbi ngs case and the stabbing case.
On March 29, 2001, this Court denied that notion. Roughly four
nonths | ater, Salimnade a second notion for a change of venue
following the publicity generated by the death penalty proceedi ng
agai nst a convicted conspirator in the Enbassy Bonbi ngs case,
Khal f an Khanm s Mohaned?!, which was summarily denied by this Court
on July 11, 2001.

At a status conference held August 24, 2001, this Court set
a trial date of Septenber 19, 2001. At a status conference held
Septenber 18, 2001, that trial date was subsequently adjourned
for at least three nonths in |light of the Septenber 11, 2001,
terrorist attacks on the Wrld Trade Center in New York City and
the Pentagon in Washington DC. See 9/18/01 Tr. at 25.

Sal i m now noves for a change of venue on the basis of the
W despread pretrial publicity surroundi ng Septenber 11, 2001 and

the alleged prejudicial inplications on the ability of Salimto

'Evi dence of the attack on Oficer Pepe was presented to the
jury in that death penalty proceedi ng, as the Governnent’s theory
was that Mhanmed conspired with Sali mon Novenber 1, 2000.
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receive a fair trial in the Southern District of New York. 1In
support of his notion, Salimsubmts for the Court’s
consideration the results of a public opinion survey (“Venue
Survey”) conducted during a two-week period in early January 2002
by the survey research firm Social Science Survey Center, in six
federal judicial districts: the Southern District of New York,
the Eastern District of Mchigan, the Northern District of |owa,
the Central District of California, the District of Col orado, and
the Southern District of Florida.

Salimalso submts an affidavit from Professor Edward J.
Bronson (“Aff.”), a political scientist and a seasoned consul t ant
to attorneys on the efficacy of various voir dire and jury
sel ection procedures, and on the effect of pretrial publicity on
fair trial rights through evaluative surveys. (Aff. § 8.) Based
upon the survey data and Professor Bronson’s review of the
i nstant Indictnment, various hearing transcripts, nmedia articles,
and certain Court Orders, Professor Bronson has submtted an
affidavit setting forth his analysis of the effect of pretrial
publicity and enptions in a post Septenber 11, 2001 world on the
instant trial (“Report”), as well as a Reply affidavit to clarify
matters raised in the Governnment’ s response.

Prof essor Bronson’s Report highlights the survey results he

views as nost significant for the fair trial rights of Salimin



New York city, including, inter alia: (1) actual case

recognition of the stabbing of Oficer Pepe was “l ow,
approximately 20 percent in New York, and sonmewhat | ower

el sewhere”? (Aff. 9 16); (2) upon aided recall, 26.8% of New
Yorkers correctly renmenbered that Salimfaces charges relating to
t he Enbassy Bonbi ngs, although Professor Bronson states “Cf
course, this was aided recall, and not that many actual New York
jurors are likely to recall that M. Salimis facing the bonbing
charges. However, the risk is much higher in New York than

el sewhere.” (Aff. T 17); (3) 58% of New York respondents were
“personal ly affected” by the Septenber 11, 2001 attacks while the
range in other districts was between 19.4% (CO and 33.9% (M)
(Aff. 918); (4) when asked about the ability of jurors from
their respective districts to be fair to a perceived Arab

nati onal, Professor Bronson found that overall ®“alnost half” of
peopl e thought it would be difficult for their fellowcitizens to
be fair; New York was higher than the average of the other

jurisdictions at 49.6% (Aff. 919).

*Gven the relatively small sanple sizes for the actua
nunber of interviews conpleted in the five jurisdictions outside
of New York and the resultant high margin for error, the survey
results of those outside districts are not useful individually;
they therefore have been used as a collective conparison to New
Yor k.

‘New York’s percentage is 14.7% hi gher than the average of
the other five districts (34.9%. (Aff. 919)
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Utimately, Professor Bronson concludes that the Survey
cannot support a denonstrably true |ink between the del eterious
i npact of the events of Septenber 11, 2001 and Salinis fair trial
rights: “[While there are sonme reasons to believe that a change
of venue woul d be appropriate, the data do not provide the sort
of clear and convincing enpirical evidence that would nandate a
change of venue, using the traditional ways that a venue survey
measures prejudice....The survey...cannot provide strong evidence
on the linkage between the special prejudice in New York arising
fromthe events of Septenber 11 and the fair trial rights of the
defendant.” (Aff. {7 20-21.)

In support of his in [imne notion seeking photograph
precl usi on, Defendant submts four col or photographs depicting

the victimafter the stabbing.



1. DI SCUSSI ON

A Change of Venue

As previously discussed by this Court in United States v.

Salim 151 F. Supp.2d 281 (S.D.N. Y. 2001), Rule 21(a) of the
Federal Rules of Crimnal Procedure mandates a transfer of venue
only if a court is satisfied “that there exists in the district
where the prosecution is pending so great a prejudi ce agai nst the
def endant that the defendant cannot obtain a fair and inparti al
trial at any place fixed by law for holding court in that
district.” Fed. RCrimP. 21(a). Traditional factors for
assessing the risk of presuned prejudice include but are not
limted to, the extent to which the governnent is responsible for
generating the publicity, the extent to which the publicity
focuses on the crine rather than on the individual defendant
charged with it, and other factors reflecting on the likely
effect of the publicity on the ability of potential jurors in the

district to hear the evidence inpartially. See United States v.

Mal donado-Ri vera, 922 F.2d 934, 967 (2d Gr. 1990). To succeed

on a notion to change venue, the Defendant nust show a
“reasonabl e |ikelihood” that prejudicial news prior to trial wll
prevent a fair trial. [d. at 966-67.

Formerly, this Court found that the nature of the pretrial



publicity in this case failed to illustrate the extrene
ci rcunstance of a deeply rooted pattern of prejudice necessary to
show that an inpartial jury could not be selected in the Southern
District of New York despite careful voir dire questioning. See
Saliml, 151 F. Supp.2d at 283 (listing cases). Specifically,
this Court distinguished this case at the tinme fromthe MVeigh
case, 918 F. Supp. 1467, 1473 (WD. kla. 1996), where that Court
had serious doubt in the ability of all Cklahoma jurors to feel
anyt hing but a “personal stake in the outcone.”
| ndeed, such absence of pervasive case-specific

recognition seens to be fully supported by the instant Venue
Survey and Report. As Bronson states: “Case recognition of the
stabbing of O ficer Pepe was | ow and “not that many actual New
York jurors are likely to recall that M. Salimis facing the
bonbi ng charges.” See Aff. {1 16, 17. The central question
facing this Court now, then, is whether, even absent the
preval ence of case-specific prejudicial pretrial publicity, the
events of Septenber 11, 2001 have so incapacitated potential
jurors drawn fromthe Southern District of New York that a fair
trial here for Salimwould be unlikely.

Def endant urges this Court to do just that, upon a theory
that prejudice arises because of the “seanl ess web that

associates [Salin] in the enbassy bonbings, the 9/11 bonbi ngs,



the Metropolitan Correctional Center--and who is housed there--
and his Arab nanme and appearance.” Def. Mem Law at 5 (quoting
Aff. 9 3). The Governnment urges this Court to find that the
i nstant case, in which the crimes charged are not crines of
terrorism “has nothing to do with terrorismin general or the
Wrld Trade Center attack in particular.” Govt. Mem Law at 5.
The Governnent points, specifically, to the fact that no evidence
will be presented in the Governnent’s case-in-chief that Salim
has any connection to a terrorist group. See id.

The Governnent’s response, however, does not address the
eventual ity that through a possible defense case, Salimw ||
i ndeed be associated with crinmes of terrorism not on the
Governnment’ s case-in-chief, but on the Governnent’s possible
rebuttal case.* The Court cannot wait until after trial has
commenced to contenplate such a contingency. It is the Court’s
responsibility to assess the possible prejudicial effect of
pretrial publicity based upon the possibility that evidence
connecting Salimto terrorismmy be presented.

Havi ng done so, the Court concludes that the Defendant does

‘The Court has previously delineated the narrow
ci rcunst ances by which the Governnent’s proposed rebuttal case
coul d becone relevant. See Court’s Orders dated August 21, 2001
and August 23, 2001; see also August 24, 2001 Tr. at 7-11
(di scussing circunstances when Governnment’s rebuttal case could
becone rel evant); Septenber 18, 2001 Tr. at 7, 11-12 (sane).
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not neet the high standard necessary to establish presuned
prejudi ce so that careful voir dire questioning and ot her mnethods
aimed at garnering a fair trial are rendered futile. Defendant’s
own consultant found that the Survey denonstrates that “[u]nlike
the situation in the Gkl ahoma bonbing,...here neither the

def endant nor even the crinme with which he is charged is well
known” and that survey results “made it difficult for [the
consultant] to justify that need [to change venue] to the Court.”
Aff. 9 3. Professor Bronson al so nmakes clear that “not that nany
actual New York jurors are likely to recall that M. Salimis
facing the [enbassy] bonbing charges.” Aff. { 18.

The Survey reported that New York respondents were slightly
over twice as |likely to have been personally affected by the
tragi c events of Septenber 11, 2001 (at 58% and the Report
di scussed the inplication that connection m ght have for an
i ndi vidual faced with serving as an inpartial juror in the
instant trial. However, Professor Bronson’s observation that
“[jJurors who were personally affected by the events of Septenber
11 are an obvious risk to the fair trial rights of M. Salin
(Aff. 9 18), does not mandate a change of venue in and of itself.
In questioning potential jurors, it is not the fact that they may
have been personally affected by the events of Septenber 11, 2001

that is dispositive; it is their sworn response whet her that



connection nmakes it difficult for themto be fair and inparti al
jurors for the parties in this case. Precautions can function
to assure the selection of an unbiased jury. Specifically,
careful voir dire questioning on this topic, acconpanied by the
assenbling of a jury pool significantly |arger than the normal
size, will be sufficient in detecting and elimnating any
prospective jurors prejudiced by their personal connection to
Sept enber 11, 2001.

Finally, the Survey enphasizes what has since becone
apparent, that the events of Septenber 11, 2001 have had the
unfortunate effect of increasing the prejudice and aninosity
towards Arab nationals nationw de.®> The Survey found that New York
respondents’ belief that it would be “hard” for New York jurors to
be fair to an Arab national charged in an attack against a
correctional officer was at 49.6% while the average of the other
five districts was 34.9% These results, particularly with a

difference of only 14.7%, does not translate into a finding of

The Governnment’s argunent that Question 10 was fatally
flawed in that it did not ask the respondent’s personal feelings
of prejudice towards Arabs is unpersuasive, since, as Professor
Bronson mekes cl ear, professional standards dictate that the
guestions be worded as they were. See Def. Mem Law at Ex. B

8| ndeed, Professor Bronson expressed surprise at the
relatively small difference and attributes it to the fact that
the district in Florida ranked even higher than New York in the
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special prejudice in New York City against Arab nationals such
that no New York juries can be enpanel ed which could be fair and
inpartial. While Defendant is correct that indeed, the tragedy
has evoked a veritable “tidal wave” of passions (Def. Mem Law at
6), and while New York residents are particularly hard hit because
of the destruction of the Wrld Trade Center and consi derabl e | oss
of | oved ones, the tidal wave is of national, not just |ocal,
proportions. As the Defense’s own consultant acknow edges, the
Survey “cannot provide strong evidence on the |inkage between the
special prejudice in New York arising fromthe events of Septenber
11 and the fair trial rights of the defendant.” Aff. {21.

On these very specific facts, this Court is unwilling to find
that there exists the rare circunstance of so great a prejudice in
one of the largest and nost racially, ethnically, and culturally
di verse districts in the country that the Court sinply could not
believe, as a matter of law, the answers of jurors as to their
ability to be inpartial. As discussed supra, a careful and
searching voir dire and expanded jury pool are renedi es used

routinely in high-profile cases and are appropriate here.’

percent age of respondents who cited a difficulty for nenbers in
their respective conmunities to be fair. See Aff. { 20.

I ndeed, nmuch of Professor Bronson’s Report is devoted to
t he reconmendati on of protective voir dire procedures this Court
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B. Excl usi on of Phot ographs

As the Governnent’s responsive papers make clear, its intent
is to introduce only one of three photos depicting M. Pepe on his
back on a MCC health services stretcher with his forehead bandaged
wi th gauze. Accordingly, Defendant’s notion to prohibit the
Governnent fromoffering nore than one of these photos as
needl essly cumul ati ve has been nooted. Wat remains for the
Court’s decision is whether the cl ose-up photograph of M. Pepe’s
bandaged and bl oody face, taken shortly after the surgery to
remove the conmb, should be excluded as nore prejudicial than
probative under Rul e 403.

Federal Rul e of Evidence 403 provides that “[a]lthough

rel evant, evidence may be excluded if its probative value is

substantially outwei ghed by the danger of unfair prejudice, ... or
by considerations of ... needless presentation of cunulative
evidence.” The Advisory Conmttee Notes to Rule 403 define “undue

prej udi ce” as an “undue tendency to suggest decision on an
i mproper basis, conmonly, though not necessarily, an enotional

one.” The Notes are in accord with najor treatises on the topic

has traditionally utilized in the past: a conprehensive jury
guestionnaire, an expanded jury pool, individualized voir dire
when indicated for the “for cause” portion of the exam nation,
and attorney input on the content of the voir dire.
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by el aborating that “the availability of other neans of proof may
al so be an appropriate factor” for consideration in the bal anci ng
test. See Fed.R Evid. 403, Adv. Comm Notes; see, e.qg., 22

Charles A. Wight & Kenneth Gaham Jr., Federal Practice and

Procedure, 8§ 5214 (1978 ed.)(“The prejudice to an opponent can be
said to be ‘unfair’ when the proponent of the evidence could prove
the fact by other, non-prejudicial evidence.”).

Phot ogr aphs depicting the bloody victimin a trial have
routi nely been the subject of Rule 403 objections, and the Second
Circuit has made clear that the graphic or disturbing nature of a
phot ograph al one is not enough to render it inadm ssible. See

United States v. Velazquez, 246 F.3d 204, 210-211 (2d Cr. 2000).

Rat her, the anal ysis hinges upon whether the photograph is
relevant to the resolution of sonme disputed point in atrial or
otherwi se aids a jury in a factual determnation. 1d; see also

United States v. Lopez, 271 F.3d 472, 482 (3d Cir. 2001)(affirmng

adm ssion of phot ographs depicting victinm s injury where charge
required proving el enent of “serious disfigurenent by

mutilation”); United States v. Allen, 247 F.3d 741, 793 (8" Cir.),

petition for cert. filed, No. 01-7310 (U. S. Cct. 22,

2001) (affirm ng adm ssi on of autopsy phot ographs showi ng entry

angl es of the bullets, |ocations of each wound, and extent of
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injuries caused as inportant aid to jury in determning relative
positions of victimand shooters as each shot was fired, which was
key issue during trial directly inpacting on defendant’s

cul pability); United States v. Salaneh, 152 F.3d 88, 122-23 (2d

Cir. 1998)(affirm ng adm ssion of “disturbing” photographs
depicting victinms killed in Wrld Trade Center bonbi ng because
“they were probative of the nature and | ocation of the expl osion
that killed the victins, which the defendants disputed at

trial.”); US. v. Ingle, 157 F.3d 1147 (8" Cir. 1998)(affirmng

adm ssion of crine scene and aut opsy phot ographs where photos were
adm tted not only to show how victimdied, but also to corroborate
Wi tness testinony, to denonstrate extent of defendant's know edge
of details of the crine, and to assist jury in understandi ng

medi cal examner's testinony); United States v. Eyster, 948 F. 2d

1196, 1212 (11'" Cir. 1991)(citing prejudice in the inclusion of a

“di sturbi ng” phot ograph of a snuggler’s body where “the nmanner of

death of the body was not an issue for the jury to resolve.”).
Accordingly, the resolution of this issue hinges first upon a

determ nation of the probative value of this photograph to any

i ssue at dispute in trial. Defendant argues that the post-

operative photograph “does not tend to prove any contested issue

in this case. M. Pepe' s regrettable condition after his
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operation on Novenber 1, 2000 is totally irrelevant to the issues
inthis trial.” Def. Mem Law at 5. Defendant further argues the
phot ograph’s irrel evance given the existence of other testinonial,
phot ographi c, and CAT scan photos showi ng that M. Pepe had a conb
thrust into his eye which entered nore than two inches into his
brain and that the conb was renoved by drilling into his skull and
reflecting a portion of his scalp. See id. The CGovernnent
responds that the chall enged photograph: “shows the nature,

extent, and severity of Oficer Pepe’s injuries. It shows, in
addition to the knife wound where O ficer Pepe s |eft eye once
was, a right eye that is swillen shut, bruises on his face, and
blood in his nostrils and nmouth. It shows that Oficer Pepe was
beaten as well as stabbed...The extensive and severe injuries
depicted in the photo al so prove that the stabbing was not an
accident, a defense [raised by Salin].” Govt. Mem Law at 20.

The Governnent is correct in its assessnment that the
depiction of the nature and extent of a victims injuries can
certainly be relevant and probative of intent, particularly where
t he Def endant places intent in dispute at trial. See, e.

Allen, 247 F.3d at 793 (“The [autopsy] photographs were al so
probative of intent--another aspect of each defendant's

cul pability--by showi ng the extent of damage caused by the choice
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of using hollow point ammunition during the robbery.”) Had this
cl ose-up photograph of M. Pepe’'s face been taken after the attack
but before the invasive surgical procedure at Belleview, this
Court woul d agree that such a phot ograph coul d have been probative
of intent. The difficulty arises where the photograph is post-
operative and does not necessarily reflect the state of M. Pepe’s
face after the attack, but after invasive surgery was perforned
(including drilling into his skull) to save M. Pepe's life.
Thus, its evidentiary value for the purpose cited by the
Governnent--to show that Pepe was beaten as well as stabbed--is
di m ni shed by the presence of possible post-operative trauna. See
Fed. R Evid. 403 (citing confusion of issues or msleading the jury
as appropriate factors for consideration).

Accordingly, given the disturbing nature of the close-up
phot ograph of M. Pepe’s bl oodied and | acerated face conbined with
t he potential for confusing the issues or msleading the jury,
this Court finds that it should be excluded as nore prejudicial
t han probative under Federal Rule of Evidence 403. Should the
Governnment be able to show to the satisfaction of the Court that
t he photograph is an accurate rendition of M. Pepe’s injuries
fromthe alleged beating and stabbing al one and not al so the

necessary result of post-operative trauma, this Court will revisit

16



the issue of this photograph’s adm ssibility.

C. Testinmony of Governnent’s Fingerprint Expert
In the challenge to the Governnent’s proposed expert
testinmony regarding fingerprint identification, Defendant relies

exclusively on United States v. Plaza, 2002 W. 27305 (E.D. Pa. Jan.

7, 2002), which precluded expert testinony that a defendant’s
fingerprints matched latent fingerprints pursuant to the standard
established in Federal Rule of Evidence 702.

The 1993 Daubert ruling of the U S. Suprene Court charges
trial judges with the responsibility of acting as “gatekeepers,”
where specifically, the Federal Rules of Evidence “assign to the
trial judge the task of ensuring that an expert’s testinony both
rests on a reliable foundation and is relevant to the task at
hand.” Daubert, 509 U. S. at 597. |In particular, Fed.R Evid. 702
st at es:

If scientific, technical, or other specialized know edge

will assist the trier of fact to understand the evidence
or to determne a fact in issue, a wtness qualified as
an expert by know edge, skill, experience, training, or

education, may testify thereto in the formof an opinion
or otherwise, if (1) the testinony is based upon
sufficient facts or data, (2) the testinony is the
product of reliable principles and nethods, and (3) the
wi t ness has applied the principles and nethods reliably
to the facts of the case.
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The threshold inquiry is one of relevance, in that the court nust
be satisfied that the proffered scientific expert testinmony “is
sufficiently tied to the facts” in order to assist the trier of
fact to understand the evidence or to determne a fact in issue.

See Kunho Tire Co., Ltd. v. Carnichael, 526 U S. 137, 152

(1999) (di scussing so called “fit” or “hel pful ness” requirenent).
In addition, the underlying scientific nethodology utilized
by the expert nust be assessed through a specific, nulti-factored
inquiry intoits reliability: (1) whether the expert’s techni que
or theory has been tested; (2) whether it has been subjected to
peer review, (3) its potential rate of error; (4) the existence or
mai nt enance of standards and controls; and (5) whether it has
gai ned general acceptance in the relevant scientific comunity.
See Kumho, 526 U.S. at 149-50; Daubert, 509 U S. at 593-4; see

also United States v. Kwong, 69 F.3d 663, 668 (2d G r

1995) (hol di ng Daubert standard requires that “the proffered
scientific evidence is both relevant and reliable”).

The Governnent’s proposed expert witness is a |atent
fingerprint exam ner who has been enpl oyed as a Fi ngerprint
Speci alist at the Federal Bureau of Investigation for the |ast
twenty years. See Govt. Mem Law at 24-27. He is expected to

testify that he identified Defendant’s fingerprints on certain
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docunents found in Defendant’s cell at the MCC foll ow ng the
attack on Novenber 1, 2000. See id. The expert attests that he
utilized the FBI’'s methodol ogy to conduct the fingerprint
exam nations in this case. See id. (describing nethodol ogy).

The rel evance, or fit, of the fingerprint identification to
di sputed issues at trial is beyond doubt, so the Court is left to
determ ne whet her the proposed expert testinony on fingerprint
identification satisfies the reliability inquiry under Daubert and
its progeny. It is without question that fingerprint anal ysis has
enjoyed a long history of acceptance as a scientifically sound
technique for identification and has routinely been adnitted as

such for the purposes of crimnal trials. See, e.qg., United

States v. Havvard, 260 F.3d 597 (7'" Gir. 2000)(rejecting

Def endant’ s contention that fingerprint analysis utilizing sane
FBI net hodol ogy is not scientific and is thus unreliable); United

States v. Salaneh, 152 F. 3d 88, 128-9 (2d Cr. 1998)(stating in

dicta that identification of fingerprints rested on well-settled

scientific foundation); United States v. Sherwood, 98 F.3d 402,

408 (9" Cir. 1996) (asserting that the reliability of fingerprint
conpari sons cannot be questioned).
The Plaza Court, after a detailed and in-depth anal ysis of

the basic prem ses of fingerprint identification, appeared to have
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been troubled by what it repeatedly referred to as a high degree
of subjectivity in the evaluation stage: “it is difficult to see
how fingerprint identification--the matching of a latent print to
a known fingerprint--is controlled by any clearly describable set
of standards to which npst exam ners subscribe.” Plaza, 179

F. Supp. 2d at 514. Accordingly, the Plaza Court allowed the
presentation of testinony as to the entirety of the fingerprint
identification process, with the exception of “eval uation
testinmony”, i.e., that a particular latent print is in fact the
print of a particular person. See id. at 516.

This Court is unpersuaded by such reasoning, for it hearkens
to an inprudently stringent understanding of scientific
objectivity. Contrary to the Plaza reasoning, the nere fact that
an expert utilizes his or her expertise and training to determ ne
whet her there is enough agreenment of the various print ridge
formations to be able to individualize and ultimately, to “match”
a print, does not constitute an absence of standards to render the
techni que unreliable. Rather, the nmethods of conparison are in
fact testable such that both parties can subject prints to
verification. The appropriate attack of an expert’s “match”
opinion is in rigorous cross-examnation and the presentation of

ot her experts to challenge the findings, not the whol e-sale
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preclusion of a reliable nethodol ogy. See Daubert, 509 U S. at

595 (“Vigorous cross-exam nation, presentation of contrary

evi dence, and careful instruction on the burden of proof are the

traditional and appropriate neans of attaching shaky but

adm ssi bl e evidence.”). Indeed, such reasoning could function to

render nunerous categories of expert evidence, such as psychiatric

or nedical forensic evidence which rest in sone part upon that

i ndi vidual s skill and experience in analyzing data, unreliable.

Daubert and its progeny sinply do not nandate such a concl usi on.
This Court finds that the nethodol ogy undertaken by the

Government’s expert (as described in Govt. Mem Law at 24-27)

neets the Daubert standard for reliability as the

general | y-accepted technique for testing fingerprints and that

fingerprint conparison has been subjected to peer review and

publication.?®

(I CONCLUSI ON

Accordingly, for the aforenentioned reasons, Defendant’s

notions for a change of venue and to preclude testinony from an

8Def endant | odges no objection that the Government expert’s
nmet hodol ogy deviated fromthe FBI nethodol ogy.
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FBI fingerprint expert is DENIED. Defendant’s notion to preclude
a post-operative photograph of Oficer Pepe’'s face is GRANTED at

this tinme.

Parties are to submt any additional voir dire questions to

Chanbers by 4:00 PM March 27, 2002.

SO ORDERED.

Dat ed: New Yor k, New York
March 11, 2002

DEBORAH A. BATTS
United States District Court
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